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VERMONT ENVI RONVENTAL BOARD
10 V.S. A, Chapter 151

RE: City of Mntpelier Fi ndi ngs of Fact and
c/o Ryan D. Cotton, City Concl usions of Law
~Manager and O der _
Gty Hall Declaratory Ruling #190
Main Street

Mont pel i er, VT 0S602

On June 25, 1987, the Environnental Board issued
Declaratory Ruling $190 in which it concluded that the Cty
of Montpelier did not need to obtain a land use permt
pursuant to 10 V.S. A Chapter 151 for certain proposed
| nprovenments to its water and sewer system (hereinafter "the
Project"). Based upon the information presented to the
Board by the Cty, the Board found that the inprovements did
not constitute a "devel opnent” within the meaning of
10 V.S.A § 6001(3) or a "substantial change" within the
meaning of 10 V.S. A § 6081(b) and Board Rule 2(G.

On May 9, 1988, Stephen R Dale, a resident of
Mont pel i er” who |ives adjacent to the Project, subnitted a
letter to the Board in which he clained that the Gty was
constructing an above-ground punp station instead of a
"subterranean" punp station as the Gty had represented to

. the Board. M. Dale requested that the Board reopen the
{ declaratory ruling proceedings and require the City to cease

construction. On May 27, the Board issued a nenmorandum of
deci sion that ordered a.Pub[ic hearing to determ ne whether
the Project is being built in substantial conformance with
the plans and facts represented to the Board in the prior
proceedi ngs.

On June 23, an admnistrative hearin? panel of the
Board convened a public hearing. The follow ng parties
participated in the hearing:

Cty of Muntpelier by J. Paul Guliani, Esqg.
Stephen R Dale
Bernard Percy

After the hearing was recessed, the panel visited the site
of the punp station and drove up Terrace Street to the site
of the proposed water tower.

The hearing panel issued a proposed decision on
July 7 and the parties were given an opportunity to file
witten comments and present oral argunent before the full
Board on July 14. On July 14, a representative of the City
requested a ‘continuance of the oral argument. Oral argunment
was reschedul ed for August 18 and held on that date.
Following a review of the proposed decision, the evidence

I -
G el

; el e
e ——————————




[P
———e

Gty of Montpelier = Declaratory Ruling #190
Elndlggs of Fact, Conclusions of Law and order
age

presented, and the witten objections and oral argunment
submtted by the parties, the Board declared the record
conplete and adjourned the hearing. This matter is now
read¥ for decision. The follow ng findings of fact and
concl usions of |aw are based excl usively upon the record
devel oped at the hearing, including the site visit. To the
extent the Board agreed with and found necessary any
findings proposed by the parties, they have been
incorporated herein;, otherwise, said requests to find are
hereby deni ed.

I | SSUES | N THE DECLARATORY RULI NG

The issue to be decided is whether the construction of
approxi mtely 9200 feet of water line, one-half mle of
sewer line, a booster punp station, and a 2-mllion gallon

i water storage tank along and in the vicinity of Terrace

Street in"Montpelier requires an Act 250 permt either as a
"devel opnent" pursuant to 10 V.S.A § 6001(3) or as a
"substantial change" to a pre-existing devel opment pursuant
to 10 V.S. A § 6081(b) and Board Rule 2(G. M. Dale clains
that a substantial change has occurred by virtue of the
construction of a 14 foot x 22 foot punp station which has
an undue adverse effect upon the aesthetics of the area
because of the visual inpact and the noise fromthe punps.
M. Percy believes that nore than 10 acres are involved in
the Project. The City contends that the punp station is
"subterranean" as previously represented to the Board and
that the entire Project has been constructed in substantia
conformance with the original plans.

1. FINDINGS OF FACT

1. On April 14, 1987, the City of Mntpelier filed a
etition for a declaratory ruling wth the
Envi ronnmental Board regarding whether certain
i mprovements proposed to the Cty's water and sewer
systemrequire an Act 250 permt.

2. On May 14, 1987, the City filed a statement of facts
and on.Nh% 21, 1987, the Chairman of the Board convened
a public hearing. Oral argunent before the full Board
was held on June 10 and on June 25 the Board issued a
declaratory ruling. The Declaratory Ruling concluded
that no Act 250 permt was required because the Project
was neither a "devel opment" nor a "substantial change."
The record devel oped during the original proceedings
and the Declaratory Ruling are incorporated into this
deci sion by reference.
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The Board concluded that the Project did not constitute
"devel opment” according to 10 V.S A § 6001(3) because
fewer than 10 acres of |and were invol ved.

The Board concluded that the Project did not constitute
a 'substantial change" within the nmeaning of 10 V.S A
§ 6081(b) and Board Rule 2(GQ because while physical
changes to a pre-existing devel opment woul d occur,

t hose changes woul d not result in significant inpacts.

During the May 21, 1987 hearing and in the City's
Statenent of Facts (Exhibit $3), the Gty made the
foll owing representations to the Board:

a. Al the new facilities will be |ocated below the
surface of the ground, except for the water storage
tank. The punp station was variously characterized
as being "subterranean,"” "underground,” and "buried
in the ground.”

b. Terrace Street will be excavated to a depth of six
feet, the J)I pes installed, and the roadway
back-filled. = The pavement wil| be disrupted for a
mninumw dth of six to seven feet.

c. The construction of one-half mle of new sewer line
on upper Terrace Street will be for the purpose of
al l ow ng approximately 15 existing homes that have
experienced problems with their on-site septic
systenms to connect to the City's nunicipal
treatment plant.

d. The Gty has no imediate plans to upgrade the
upper 1800 feet of existi nS; sewer line fromDairy
Lane approximately to the Joslin Farm and woul d not
al low a maj or devel opnment on the upper section of
Terrace Street to connect to the nunicipal sewer
unl ess that section were first upgraded.

e. only small portions of the pavenent (100-200 feet)
wi Il be opened at one tine.

f.  Construction will conmence in |ate June (1987) and
wi |l be conpleted in 90 to 120 days.

g. Land directly involved in the Project asoriginally
pl anned includes the water storage tank site of
2.16 acres, the water transm ssion main of 4.22
acres (based upon a 20-foot right of way?, and the
booster punp station site of 0.5 acres,for a total
of 6.88 acres.
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6. The construction plans for the Project were not nade a
part of the record in the original proceedings.

7. The City intended to have the water line goin a
straight line. During construction, the City realized
It had to criss-cross the road several tinmes'to keep
the required 10 foot distance between the water and
sewer |ines.

8. New 12-inch pipes, with interconnections to the
exi sting water mains, were installed on Jordan and
Crestview Streets. Interconnections to the existing
mains were installed on Wal ker Terrace and Dairy Lane.
A total of 800 to 900 feet of additional trench was dug
and an additional 12-inch pipe was installed.

9. Installation of utility lines nornally I's done in
trenches along the sides of the travelled way. Durin
construction, the construction equi pment destroyed th
road so the Cltg decided to totally rebuild  °
approxi mately 6000 feet of Terrace Street, beginning at
Redst one.

Y
e

10. The 14 foot x 22 foot concrete punp station was
constructed imediately adjacent to the entrance of
Redstone, an historic building owned by the State in
which the Secretary of State is located. Seven and a
hal f acres of tall spruce and pine woods and the
remains of a formal garden surround the building.
Since 1985 the Vernont Youth Conservation Corps has
worked to restore the old pathways and clear the

ardens to create a public park. The punp station is
ocated in the mddle of the entrance to the Redstone
trail system The Redstone property is on the Nationa
Register of Historic Sites.

11, The location of the punp station--while still on
Redstone property--is presently being installed closer
to the property of Stephen and Wendy Dale than the Gty
had originally intended. The gu station is |ocated
35 feet fromthe garage owned by the Dales, the corner
of which is located on State property, and is
approximately 50 feet fromthe Dales" house. A deck on
their house overlooks the punp station. The punp
station is also visible from Terrace Street.

12.  The floor of the punp station is three feet above the
100-year flood elevation. The elevation of the floor
was set so that any water that |eaks onto the floor
wll drain by gravity, as required by the Vernont
Department of Health.
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13.

14,

15.

16,

17.
18.

19.

20.

21.

The two 1750 rpmvertical turbine punps in the pu
station will be located inside and at the bottomof a
concrete chanber. Each punp can punp 800 gal I ons per
mnute of water. Only one %unp w | operate at a tine.
The punps can only operate between m dnight and 5:00
a.m when flows are at base |evel

The punp station will be covered with soil and
| andscaped. It will be insulated and will not need to
be heat ed.

The ground el evation prior to construction of the punp
station ranged from 628 feet to 632 feet. After
construction is conpleted, the elevation at the top of
the entrance hatch will be 637 feet. Two 14 inch
curved vent pipes rise several feet above that.

A one-third horse power air exchanger and a .
dehum difier is located in a 12 inch square box in the
punp station.

The site of the punp was fornerly a grassy area that
sl oped gently fromthe Dales' house to the Redstone
buil'ding. The area around Redstone is a quiet
residential neighborhood.

A water tower was constructed off of Terrace Street.
Because | edge was encountered during excavation for the
water tower footings, the footings were raised one foot
whi ch caused the donme height to be raised one foot.

The Board takes official notice that on April 19, 1988,
Land Use Permt #s5w0961 was issued to Thomas Constock
for a 10-lot subdivision on Upper Terrace Street in
Montpelier. The subdivision will use nunicipal sewer
and water.

The width of Terrace Street that is involved in
construction ranges from approximately 20 feet in
several places up to nore than 40 feet. The average
wi dth appears to be approximately 30 feet. The access
road to the water tower site appears to be at |east 40
feet wide. The Redstone parking lot has been used as a
staging area for trucks and construction .

equi prent.  Stockpiles of soil have been placed in a
nunber of |ocations next to Terrace Street.
Construction has taken place in segnents far greater
than 200 feet.

As of August 18, 1988, construction was substantially
conpl ete
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III. CONCLUSIONS OF LAW

In Declaratory Ruling #190, the Board concluded that
the Gty's water and sewer Project did not constitute either
devel opment” or a "substantial change" to a pre-existing
devel opment as defined in Act 250.

In order to constitute "devel opnent," at |east 10 acres
of land would have to be directly involved in the Project.
According to the Board's observations, the Project |ikely
invol ves nore than 10 acres of land. The actual mjdtp of
the area of construction along Terrace Street ranges from 25
feet in a few places up to 40 feet in others. An area of
the Redstone property is used as a staging area for trucks
and machinery, and a nunber of stockpiles of dirt are
situated on the side of the road. The width of the access
road to the water tower is approximtely 40 feet along its
entire length. It is therefore |ikely that nore than 10
acres of land are involved in this Project. However, sjnce
the Board concludes that there has been a substantial change
to a pre-existing devel opment, Act 250 jurisdiction is
asserted on that basis so it Is not necessary to decide
whet her this Project involves nmore than 10 acres of |and.

|f a devel opnment existed prior to 1970, it is exenpted
fromthe requirenent to obtain a permt, pursuant to
10 V.S. A § 6081(b), unless there is a "substantial change"
to the devel opment. In Declaratory Ruling #190, the Board
found that if the Cty's entire water and sewer system were
being built today, it would constitute "devel opment" because
there are more than 10 acres of land in the CGty's water and
sewer system In followng its usual analysis to determne
whet her “a substantial change has occurred, the Board first
determ ned that physical changes would occur, thereby
satisfying the first steF in the analysis. The Board then
concl uded that there would not be a substantial change
because the physical changes would not result ina
"significant inpact with respect to any of the criteria
specified in 10 V.S A § 6086(a) (1) through (a) (10)."

. Accordln% to the Gty, construction was to take a
maxi mum of 120 days, with only 100 to 200 feet of Iine
opened up at one tine. Inportant to the Board's decision
was the City's representation that construction of the water
and sewer |ines would take place within 6 to 7 foot-w de
trenches along the travelled way and in short segments, so
that disruption from construction would be mnimal. During
construction, however, the City decided to reconstruct 6,000
feet of Terrace Street. As a consequence, the pavenent has
been renoved fromthe road for along distance, and
construction has taken place in segnents far greater than

200 feet.
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The Board also relied upon the City's claimthat the
punp station woul d be buried under the ground and that the
only above-ground (and therefore visible) structure would be
the water tower. Instead, the City is building the punp
station in a different location and above the ground

The Board al so found that onlﬁ exi sting residences
woul d be permitted to connect to the sewer systemuntil the
1800 feet of sewer |ine between Dairy Lane and the Joslin
Farmis upgraded. In April, 1988, however, a |and use
permt was issued for a 10-let subdivision that will hook up
to the municipal sewer line.

In deciding whether Act 250 jurisdiction applies to any
given project, the appropriate consideration is whether the
potential for significant inpact is raised. This
consi deration does not require an in-depth review of
possible inpacts, but sinply a determination that
significant inpacts may occur. Once jurisdiction is
asserted, the DistriCl Commission Scrutinizes a proposed
project to determne the actual inpacts and either denies
the application or inposes conditions to mtigate the
| mpact s.

~ Several potential inpacts have been raised by the
Project as it is being constructed that the Board did not
consider inits original ruling because the Project as
constructed is different fromthe Project as represented to
the Board in several significant respects. The nmgnitude of
the disruption along Terrace Street 1s greater because 6,000
feet of roadway have been totally reconstructed. The
pavement of Terrace Street has been removed and a |arge
nunber of pieces of construction equi pment and vehicles have
been working in extensive areas of the street so that
notorists have experienced Ieaﬂthy delays. This
construction went far beyond what was contenplated by the
Board when it decided that no significant inpacts would
occur. Noise, dust, and erosion are significant inpacts
that are raised with respect to the major construction
activities along Terrace Street.

~ In addition, the punp station raises the potential for
significant inpacts at least with respect to Criterion 8
(scenic or natural beauty of the area, aesthetics, and
historic sites) and 9(K) (devel opnent affecting public
investments). The City clearly represented to the Board in
the original proceedings that the punp station would be
Locat ed underground, thereby causing no inmpacts with respect
to the Act 250 criteria. To the contrary, the punp station
rises 8 to 9 feet above ground level, with the exhaust pipes
several feet above that. = Covering the punp station with
soil hardly nakes it "subterranean." Wth the exhaust vents




R ol

City of Montpelier - Declaratory Ruling #190
Eindiggs of Fact, Conclusions of Law and O der
Page

protruding several feet, the punp station will be a highly
visible structure which certainly could have a visual inpact
upon the Dales, the people who work at Redstone, the public
that uses the trails on the Redstone grounds, and the public
that drives along Terrace Street. The siting of the
structure right in the mddle of the Redstone trail
entrance, and visible as one enters the Redstone driveway,
could have an inpact with respect to Criterja 8 (historic
sites) and 9(K) (public investments). Furthernore, the
noise from the turbine punps and the air exchanger could
Qave éﬁ i npact upon the Dales with respect to Criterion 8
noi se).

. InBact of growth issues (Criterion 9(A)) are also
ai sed because of the current availability of the sewer

‘
lines for new projects, contrary to the assertion of the

it Gty that no new hookups to the sewer |ine would be allowed.

The Board cannot jud?e whet her the inmpacts will be
undue and adverse, but believes that once the potential for
inpacts is raised, the District Conmission must review the
project to make that determnation and to inpose mtigating
conditions as appropriate.

~ The Board realizes that mnor changes to a project
which were not foreseeable often occur once construction is
underway. For instance, the Board believes that the
one-foot change in height of the water tower caused by the
need to raise the footings because of ledge is the type.ﬁq
change which the Board does not consider significant. [N€
maj or road construction, the placement of the punp station,
and the new sewer connections, however, are mgjor changes
that raise the likelihood of significant inpacts that, if
they had been made known to the Board in its initial review
of this Project, would have caused the Board to assert
jurisdiction at that tine.

~ The Board concludes that the City's water and sewer
project is a substantial change to a pre-existing
devel opnent and that the City nust apply for and obtain an
Act 250 permt to authorize the construction.

Since construction of the Project is substantially
complete, the Board will deny M. Dale's request that the
Board order the City to cease construction.
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1. The Gty
. Envi r onnment al

ngs of Fact,
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of Montpelier nust apply to the District #s
Commi ssion for a land use permt pursuant

to 10 V.S. A Chapter 151 within 20 days of this order.

2. The request for the Board to issue an order to the Gty
to cease construction is hereby denied.

Dated at Montpelier

1988.

FF DR 190

Vermont this 6th day of Septenber,

ENVI RONVENTAL  BOARD

an S. Eastman, Acting Chair
erdinand Bongartz

Law ence HE. Bruce, Jr.

El i zabeth Courtney

Arthur G bb

Samuel Ll oyd
W Philip %agner




